
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



296 15 VIRGINIA LAW REGISTER. [August, 

Miller et al. v. Smith et al. 

June 10, 1909. 
[64 S. E. 956.] 

1. Appeal and Error (§ 1194*) — Reversal in Part and Remand — Ef- 
fect in Lower Court of Decision. — The decree in a suit to falsify and 
surcharge the accounts of trustees regularly settled and confirmed, 
and to set aside sales of real estate by trustees to themselves, was on 
appeal reversed so far as it sustained said sales, in all other respects 
was affirmed, and was remanded for further proceedings. Held, that 
the affirmance of the decree with respect to the matter of surcharge 
and falsification was a finality as to all the accounts which the trustees 
had settled prior to the suit, including an item not mentioned in the 
bill, and not brought to the attention of either court, as it properly 
belonged to the subject of litigation, and by exercise of reasonable 
diligence might have been brought forward at the time. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§ 1194.*] 

2. Evidence (§ 586*) — Weight and Sufficiency — Positive and Nega- 
tive Evidence. — A bond executed by M. to J. and paid must be held 
to have covered a certain item; the deposition of M. to that effect 
being clear and positive, being fortified by a statement in the hand- 
writing of J., and being corroborated by the attitude of J., with re- 
spect to the matter from which the item arose, as shown by the 
uncontradicted depositions of M. and another, and there being on 
the other side merely the negative testimony of J., with an admission 
that he could not remember how the figures were reached. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2434; Dec. 
Dig. § 586.*] 

Appeal from Circuit Court, Rappahannock County. 

Suit by Mary A. Smith and others against Robert E. Miller 
and another, trustees, and others. From the decree against John 
B. Miller, trustee, he appeals. Reversed and remanded for fur- 
ther proceedings. 

H. G. Moffett and /. A. C. Keith, for appellants. 
E. T. Jones and O'Flaherty & Fulton, for appellees. 

Keith, P. This case is a sequel to that of Smith v. Miller, 
reported in 98 Va. at page 535, 37 S. E. 10. The parties then 
before the court are before us now, either in person or by 
representation. 

The original bill was filed to surcharge and falsify the ex parte 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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accounts of Robert E. and John B. Miller, who were the trustees 
of John Miller under a deed dated October 5, 1872. Those ac- 
counts had been regularly settled and confirmed in the county 
court of Rappahannock. The bill alleged that the trustees had 
failed to charge themselves with a large number of items with 
which they were properly chargeable, varying in amounts from 
a sum as small as $5 up to one amounting to as much as $2,650. 
These items are mentioned to show the care with which the ac- 
counts were scrutinized by the parties in interest when the bill 
was filed to surcharge and falsify them. 

Another ground of complaint in the bill was that the trustees 
had become purchasers at the sale made by them of two parcels 
of land ; one containing 275 acres, and the other 600 acres, known 
as the "Hog Back" tract. 

The circuit court, as the result of a long and tedious litigation, 
the record of which covers nearly 800 pages, sustained some of 
the items surcharged and falsified in the bill, and overruled oth- 
ers, and denied the relief prayed as to the two tracts of land just 
mentioned. 

On appeal by the plaintiffs from this decree, this court was of 
opinion that the decree was erroneous with respect to the two 
tracts of land containing respectively 275 and 600 acres, and to 
that extent reversed the decree ; but it was "further decreed and 
ordered that in all other respects the said decree of February 12, 
1898, be affirmed." The cause was remanded for further pro- 
ceedings, as a result of which the lands before mentioned were 
resold at a price considerably in excess of that which they had 
brought at the first sale, accounts were ordered, reported, and 
excepted to, with the result that decrees were entered in June, 
1908, and at the July term, 1908, by which John B. Miller was 
charged with the sum of $600, with interest thereon from the 
14th day of April, 1882, and with one-fourth of the proceeds of 
the resale of the "Hog Back" tract. 

Though the accounts of the trustees, which had been regularly 
settled and confirmed, were closely scrutinized by the parties in 
interest, neither in the court below nor in this court was the item 
of $600, now in dispute, ever referred to. It appears in the origi- 
nal record, at page 124, under date of April 14, 1881, as a credit 
to the trustees of cash paid the administrator of Mary Miller; 
but it does not appear that the trustees charged themselves with 
that sum. If it was improperly omitted, it was a proper subject 
of surcharge and falsification, which the parties had ample op- 
portunity to make. 

Our procedure with respect to surcharge and falsification of 
settled accounts is liberal and simple. As far back as Shugart's 
Adm'r v. Thompson's Adm'r, 10 Leigh, 452, it was held, that 
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where on an order of account proofs are adduced, which, though 
they do not sustain the specific objections taken to the bill, as- 
certain that the settlement may be justly surcharged in other re- 
spects, although according to the strictest and most formal prac- 
tice the plaintiff may be required to amend his bill and urge 
therein the objection made to the settlement shown by the evi- 
dence, yet it is competent for the court to dispense with this pro- 
ceeding, and permit the plaintiff to proceed in respect to the ob- 
jections shown by the evidence in like manner as if they had 
been noticed by the bill; but, if the defendant objects that he was 
surprised by the new objections to the account, the court may 
and ought to give him time to combat them, and, if he urge the 
privilege he would have by answer to an amended bill to explain 
and defend the account in these respects, such privilege should 
be secured to him, by allowing him to file his affidavit containing 
such explanation and defense, and by giving to such affidavit the 
like credit and effect as his answer containing the like matter 
would be entitled to." 

In Corbin v. Mills, 19 Grat. 438, it is said: "The accounts of 
an executor, which have been regularly settled in the mode pre- 
scribed by law, are to be taken as prima facie correct. They are 
liable to be impeached on specific grounds of surcharge and fal- 
sification to be alleged in the bill ; but the court will not decree 
an account, upon a general allegation that the settled accounts 
are erroneous. When an account has been ordered upon a proper 
bill, if an additional objection to the settled accounts is discovered 
in the progress of the cause, the plaintiff may raise the objection 
before the commissioner, with a proper specification in writing, 
and the defendant may meet the objection by an affidavit, which 
shall have the same weight as an answer would have had if the 
matter had been alleged in the bill." And that is the established 
mode of procedure in this state. Dickinson v. Helms, 29 Grat. 
466; Leake's Ex'r v. Leake, 75 Va. 804; Blackwell's Adm'r v. 
Bragg, 78 Va. 540 ; Davis v. Morris, 76 Va. 34. 

The accounts of the trustees, therefore, which were regularly 
settled before the county court of Rappahannock, are prima facie 
correct, except so far as they were surcharged and falsified in 
the mode indicated; and this remedy was open to any party in 
interest who felt himself aggrieved. 

When the circuit court entered its decree, and that decree was 
appealed from and with respect to all items of surcharge and fal- 
sification was affirmed by this court, it was a finality, not only 
with respect to the particular items to which the attention of the 
court was called, but with respect to all the accounts which the 
trustees had settled before the institution of the suit. 

"Every decision of the Court of Appeals, whether it be upon 
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an interlocutory or a final decree, is in its nature final, * * * and 
the quality of finality is imparted to the decree appealed from, 
whether that decree was final or interlocutory." Matthews v. 
Progress Distilling Co., 108 Va. 777, 62 S. E. 924; Campbell's 
Ex'r v. Campbell's Ex'r, 22 Grat. 649. 

"Appellant therefore may well rely upon his plea of res ju- 
dicata, which applies, except in special cases, not only to all mat- 
ters actually adjudicated on the former hearing, but to every 
point which properly belonged to the subject of litigation, or 
which the parties, exercising reasonable diligence, might have 
brought forward at the time." Diamond State Iron Co. v. Rarig, 
93 Ya. 595, 25 S. E. 894. 

Every litigant should have opportunity to present whatever 
grievance he may have to a court of competent jurisdiction; but 
having enjoyed that opportunity, and having failed to avail him- 
self of it, he must accept the consequences. "It is to the interest 
of the republic that there should be an end to controversy." 

We are of opinion that the circuit court erred in charging the 
appellant with the sum of $600 and accrued interest. 

With respect to the other assignment of error, it appears to 
depend upon a question of fact. John B. Miller, the appellant, 
executed to Edward T. Jones a bond of $400,. of date February 
5, 1903. On September 23d of that year, that bond, with its ac- 
crued interest, was paid. In Miller's deposition he states that this 
bond was the result of a settlement between himself and Mr. 
Jones, in which he was charged with $341.51, which he claims 
was the one-fourth interest of Mr. Jones in fight of his wife in 
the original sale of the "Hog Back" tract; a fee, for which Mr. 
Jones held him responsible, of $25.43 ; and one- fourth of $187.70 
due Mr. Jones as administrator — making an aggregate of $413.21. 
For some reason, which does not clearly appear from the record, 
the item of $341.51 was reduced to $318.81, making, together 
with the other items, $390.51, to which was added $9.49 for sun- 
dries, and the bond given for the aggregate sum of $400, which 
has been paid as before stated. 

Mr. Jones in his statement admits that the exhibit filed with 
Miller's deposition is in his handwriting, but says that he cannot 
recall how the figures were reached. Miller claims that Mr. 
Jones agreed not to hold him responsible for the profits on the 
resale of the "Hog Back" tract, because he (Jones) had thought 
that the sale made by the trustees, which was subsequently an- 
nulled by a decree of the Court of Appeals, was a good one, and 
that Miller should be held to it ; but this Mr. Jones, in his state- 
ment referred to, denies. Mr. Miller's recollection of the trans- 
action is in a measure corroborated bv^ the depositions given by 
himself and R. E. Miller in this su . - see original record, pp. 
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399, 510), in which it is shown that Jones considered the price 
at which the land sold was a good one and more than he (Jones) 
or any one else would give for it; and these statements are no- 
where denied in the record. 

When we consider that the deposition of the appellant John B. 
Miller is clear and positive, that it is fortified by the production 
of a statement in the handwriting of Mr. Jones, and is corrobo- 
rated by the attitude of the latter with respect to the sale of the 
"Hog Back" tract of land, as shown by the uncontradicted dep- 
ositions of R. E. and John B. Miller, and that upon the other 
side there is the negative testimony of Mr. Jones, we are obliged 
to conclude that the bond of $400 embraced the share of Mr. 
Jones in the proceeds of sale of the "Hog Back" tract, and was 
given in settlement of his interest in the purchase money. 

It presents for decision a question in no respect involving the 
credibility of the parties to the controversy. Doubtless both of 
them have stated the facts as they believe them to be, but for the 
reasons stated we are of opinion that the decree appealed from is 
erroneous in charging the appellant with the payment to E. T. 
Jones of one-fourth of the proceeds of the resale of the "Hog 
Back" tract. 

The decrees of the circuit court must be reversed, and the 
cause remanded for further proceedings, to be had therein not 
inconsistent with this opinion. 

Reversed. 

Note. 

Relative Weight of Positive and Negative Testimony. — Any case 
dealing with the probative value of evidence is always of very great 
interest to us. and until recently it has been a topic much neglected 
by text-writers. The cases in which the relative value of positive and 
negative testimony has been most often discussed arc those accident 
cases, especially at crossings, where the mooted question is whether 
the bell was rung or the whistle sounded, as required by statute. 

General Rule as to Weight of Positive and Negative Testimony. — 
Ordinarily a witness who testifies positively to an affirmative is en- 
titled to greater credit than one who testifies to a negative, because 
he who testifies to a negative may have forgotten. It is possible to 
forget a thing that did happen, but it is not possible to remember a 
thing that never existed. Stitt v. Huidekoper, 17 Wall. (U. S.) 384; 
Horn v. Baltimore, etc., R. Co., 54 Fed. Rep. 301; Matthews v. Poy- 
thress, 4 Ga. 287; Johnson v. State, 14 Ga. 55; Woodstock v. Bennet, 
1 Cow. (N. Y.) 711; Delk v. State, 3 Head (Tenn.) 79. 

The testimony of a witness who speaks positively to a fact is en- 
titled to more consideration than that of several witnesses whose 
statements are merely negative. Kennedy v. Kennedy, 2 Ala. 616; 
Todd v. Hardie, 5 Ala. 698. 

Where, after the lapse of forty-eight years, fifteen witnesses tes- 
tified that a soldier who served in the revolutionary army had survived 
the war, and one witness testified that he fell in battle during the war, 
the latter witness being corroborated by documentary evidence, the 
court refused to disturb a verdict founded on the testimony of the 
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one witness thus corroborated. Jackson v. Loomis, 12 Wend. (N. 
Y.) 27, 

Limitations of General Rule. — The applicability of the rule to any 
state of facts must depend upon whether the negative testimony can 
be attributed to inattention, defect of memory or inadequate means 
of knowledge. Reeves v. Poindexter, 8 Jones (N. Car.) 308; Berg 
v. Chicago, etc., R. Co., 50 Wis. 426; Urbanek v. Chicago, etc., R. 
Co., 47 Wis. 59; Johnson v. Whidden, 32 Me. 230; Campbell v. New 
England Mut. L. Ins. Co., 98 Mass. 381. 

It is consonant with reason and human experience that the positive 
testimony of a single witness, whose credibility is unimpeached, that 
he saw or heard a particular thing at a particular time and place, 
ought ordinarily to outweigh that of a number of equally credible 
witnesses, who, with the same opportunities, testify that they did not 
see nor hear it. The particular thing might have taken place, and 
yet from inattention they may not have seen, nor heard it, or, though 
conscious of seeing or hearing it at the moment of its occurrence, 
may have afterwards forgotten it from lapse of time or defective 
memory. In such case, the evidence of the one witness is positive, 
while that of the many is merely negative. But where a witness, who 
denies a fact in question, had as good opportunity to see or hear it 
as he who affirms it, and his attention, because of special circum- 
stances, was .equally drawn to the matter controverted, the general 
rule that the witness who affirms a fact is to be believed rather than 
he who denies it does not hold good. The denial of the one in such 
case constitutes positive evidence as well as the affirmance of the 
other, and produces a conflict of testimony. Southern R. Co. v. Bry- 
ant, 95 Va. 215, 28 S. E. 183. 

In Johnson v. Scribner, 6 Conn. 185, which was an action of slander 
for defamatory language alleged to have been uttered in a ballroom, 
where there was a dancing assembly and the music of a violin, three 
witnesses for the plaintiff testified positively to the speaking of the 
words charged; and eleven witnesses for the defendant testified that 
they were in the room at the time, and heard no such language and 
that, in their opinion, they would have heard it if it had been uttered. 
The verdict was for the defendant, and the court granted a new trial 
on the ground that the verdict was against the weight of evidence. 
Hosmer, C. J., said: "If, in a comparison between the witnesses in 
respect of the means and opportunity which they have had of ascer- 
taining the facts which they testify, it turns out that the one has had 
more competent and adequate means of information than the other, 
or that, under the circumstances of the case, the attention of the wit- 
ness testifying that he did not see or hear, was not so likely to be so 
fully excited and particularly directed to the facts as that of the one 
who swears affirmatively, this principle co-operates with the one first 
stated in all cases where there is room for error and mistake. It is 
true that evidence of a negative nature may, under particular cir- 
cumstances, not only be equal but superior to positive evidence. This 
must always depend on the question, whether the negative testimony 
may be attributed to inattention, deficient means of knowledge, error 
or defect of hearing. * * * The witnesses who have sworn that 
they did not heat may have testified truly, perhaps through deficient 
means of knowledge, or inattention to the conversation relative to 
which they have given evidence. And this presumption, founded as it 
is in law and common candor, is powerfully enforced from the noise 
and tumults and attractions with which they were surrounded, and 
the still further probability that they were not within earshot of the 
defendant's conversation. The inference is unquestionable that the 
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verdict is manifestly and palpably against the. weight of evidence, and 
the facts ought to be submitted to another jury." 

Consequently, testimony may be negative in form, though in fact 
not so within the meaning of the rule. Thus, where one witness 
swears that a certain thing took place, and another of equal credibility 
and means of knowledge swears positively that it did not, there is a 
flat contradiction and the rule does not apply. Reeves v. Poindexter, 
8 Jones (N. Car.) 308; Coughline v. People, 18 111. 266: 68 Am. Dec. 
541; State v. Gates, 20 Mo. 405; Harris v. Bell, 27 Ala. 520; Sobey 
v. Thomas, 39 Wis. 317. 

In Coughlin v. People, 18 111. 268, 68 Am. Dec. 541, there was a 
contradiction as to whether the defendant struck the prosecuting wit- 
ness with a deadly weapon. The court said: "Those witnesses, if 
they had the same opportunity of knowing what the defendant did 
do on the occasion, and were equally faithworthy and likely to know 
and remember the facts with those who testified that the defendant 
did strike the blow, were entitled to equal credit, and their statements 
should have had equal weight and consideration. Their testimony 
was as positive, as to the fact in controversy, as the testimony of the 
people's witnesses, and if they had equal honesty, ability and oppor- 
tunity of knowing what did transpire, and memory, their testimony 
would have had the same weight on a mind seeking to ascertain 
truth." 

Blowing Whistle and Ringing Bells in Accident Cases. — Whether 
negative testimony as to blowing a whistle or ringing a bell is to be 
brought within this rule, will depend upon the situation of the wit- 
ness and the attention he is giving at the time in question. Rockford, 
etc., R. Co. v. Hillmer, 72 111. 236, distinguishing Chicago, etc., R. Co. 
v. Still, 19 111. 499; 71 Am. Dec. 236, where it appeared that the wit- 
nesses who testified that they did not hear the sound, were not in a 
position where they would necessarily have heard it. 

The testimony of a witness who denies that a railroad whistle was 
sounded oh a given occasion, is as positive evidence as the testimony 
of another who affirms the fact, where each has equal opportunity 
of hearing, and the attention of the former, because of special cir- 
cumstances, is equally drawn with that of the latter to the sounding 
of the whistle. The denial of the one and the affirmance of the other 
produces a conflict of evidence which it is the province of a jury to 
determine. Southern R. Co. v. Bryant, 95 Va. 215, 28 S. E. 183. 

Opinion of Judge Tucker in an Early Case.— The following extract 
from Judge Tucker's opinion in Rowton v. Rowton, 1 H. & M. 92, 96, 
will serve admirably for quotation by counsel, in sustaining the pos- 
itive evidence of his single witness against the multitude of hostile 
witnesses whose testimony is merely negative. We commend it 
specially to railroad counsel whose engineer-witness swears that the 
whistle blew and the bell rang; he remembers it because he put it 
down in his little note book. Mem.: "Killed a brindled steer; got 
on the track right in front of engine; blew whistle, rang bell and 
put down air-brakes," while the whole neighborhood swears that no 
alarm of bell or shriek of whistle went upward with the soul of that 
brindled ox. "I consider it an undeniable position, both at law and 
in equity, that one witness, whose credibility is not impeached, who 
deposes clearly and positively in affirmation of any fact to which that 
witness was privy, is entitled to more belief than a dozen witnesses 
who merely- depose to their own ignorance of that particular fact, 
though by possibility they might have been in such a situation as to 
have seen or heard the same, if their attention had been called to the 
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acts or words of the parties at the time. As if a question were made 
upon the plea of nil debet, at law, whether the supposed endorser of 
a bill of exchange actually did write his name on the back of it, if 
one witness, present in a coffee-house or exchange [innuendo saloon] 
should swear that he saw the party write his name upon the bill, such 
evidence, if the credit of the witness be unimpeac'hed, ought to weigh 
more than the testimony of a dozen persons, present in the same 
coffee-house at the same time, who should swear that they did not 
see him write his name on the bill, though all of them were in such 
situations, as that, by possibility, they might have seen him do so, or 
might have remembered that he did so, had their attention been 
equally drawn that way, as that of the witness affirming the fact. 
And such testimony ought moreover to countervail that of fifty wit- 
nesses declaring that they heard the supposed indorser declare that 
he never indorsed a bill of exchange in his life, nor ever would as 
long as he should live." 



DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals except of such cases 
as are reported in full. 



BELMONT IRON WORKS v. HOTEL CORPORATION OF 
NORFOLK. 

March 11, 1909. 

[63 S. E. 1068.] 

Contracts (§ 284*) — Building Contracts— Allowance of Damages-r 
Conditions Precedent — Architect's Certificate. — Where a contract for 
building materials required certification by the architects of the con- 
tractor's refusal, neglect, or failure to furnish materials, providing 
that any damage from such default should be certified by the archi- 
tects, whose certificate should be conclusive, such certification con- 
stituted a condition precedent to the recovery of damages for the 
contractor's alleged delay in furnishing materials, whether by an in- 
dependent suit, or by a cross-bill, in the contractor's suit for the price 
of materials furnished. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1316; Dec. 
Dig. § 284.* 3 Va.-W. Va. Enc. Dig. 425, 426; 13 Id. 980. See annota- 
tion to case of Johnston Bunn, 14 Va. Law Reg. 607.] 

Judgment reversed. Keith, P., absent. 

♦For- other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



